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,Q DGGLWLRQ WR 6HFWLRQ ����J�� VHYHUDO RWKHU SURYLVLRQV RI WKH

$JUHHPHQW DUH UHOHYDQW WR WKLV FDVH� 6HFWLRQ ���� HQWLWOHG 7D['HILQLWLRQV�
GHILQHV ³,QFRPH 7D[´ DV�

�L� DQ\ QHW LQFRPH� DOWHUQDWLYH RU DGG�RQ PLQLPXP WD[ WRJHWKHU
ZLWK DQ\ LQWHUHVW� SHQDOW\� DGGLWLRQ WR RU DGGLWLRQDO DPRXQW
LPSRVHG E\ DQ\ 7D[LQJ $XWKRULW\ DQG �LL� DQ\ OLDELOLW\ RI $,:
RU 6HOOHU IRU WKH SD\PHQW RI DQ\ DPRXQWV RI WKH W\SH GHVFULEHG
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LQ �L� DV D UHVXOW RI EHLQJ DPHPEHU RI DQ DIILOLDWHG� FRQVROLGDWHG�
FRPELQHG RU XQLWDU\ JURXS RU DV D UHVXOW RI DQ\ REOLJDWLRQV XQGHU
DQ\ DUUDQJHPHQWV RU DJUHHPHQWV ZLWK UHVSHFW WR DQ\ DPRXQWV RI
WKH W\SH GHVFULEHG LQ FODXVH �L��

6HFWLRQ ���� GHVFULEHV ,QGHPQLILFDWLRQ� 6HFWLRQ �����E� SURYLGHV IRU
7D[ ,QGHPQLILFDWLRQ E\ 6HOOHU DQG VXEVHFWLRQ �L� VWDWHV�

6HOOHU KHUHE\ DJUHHV WR LQGHPQLI\� GHIHQG DQG KROG %X\HU

KDUPOHVV DJDLQVW DQG DJUHHV WR KROG LW KDUPOHVV IURP DQ\ DQG DOO

,QFRPH 7D[HV RI $,: IRU DQ\ 3UH�&ORVLQJ 7D[ 3HULRGV�

6HFWLRQ ��� LGHQWLILHV WKH 6HOOHU¶V5HWDLQHG /LDELOLWLHV DQG VXEVHFWLRQ
�D� SURYLGHV WKDW *RRGULFK VKDOO UHWDLQ OLDELOLW\ IRU�

,QFRPH 7D[HV �DV GHILQHG LQ 6HFWLRQ ��� KHUHRI�� UHVXOWLQJ IURP

WKH VDOH RI WKH &RPPRQ 6WRFN DQG WKH WUHDWPHQW RI WKH

WUDQVDFWLRQ FRQWHPSODWHG LQ 6HFWLRQ ��� KHUHXQGHU�
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:H QRWH WKH VLPLODULWLHV EHWZHHQ WKLV FDVH DQG $PHULFDQ

0DQXIDFWXUHUV 0XWXDO ,QVXUDQFH &R� Y� $PHULFDQ %URDGFDVWLQJ�
3DUDPRXQW 7KHDWUHV� ,QF�� ��� )��G ���� ��� ��G&LU� ������ LQ ZKLFK WKH
FRXUW IDFHG FURVV�PRWLRQV IRU VXPPDU\ MXGJPHQW DQG UHPDUNHG�

7KH LQVWDQW OLWLJDWLRQ LV VRPHZKDW DW\SLFDO EHFDXVH ERWK SDUWLHV
FODPRU IRU VXPPDU\ MXGJPHQW XUJLQJ WKDW WKH UHFRUG SUHVHQWV QR
GLVSXWHG LVVXH RI IDFW��DV LI WULDO LV WR EH DYRLGHG OLNH WKH SODJXH�
%XW� UDWKHU W\SLFDO RI VXFK µDJUHHPHQWV¶ WR HQG WKH FDVH E\
VXPPDU\ MXGJPHQW� WKLV DGPLUDEOH KDUPRQ\ GRHV QRW FDUU\ RYHU
WR DJUHHPHQW RQ ZKDW WKH µXQGLVSXWHG¶ IDFWV DUH RU WKH
SHUPLVVLEOH LQIHUHQFHV WR EH GUDZQ IURP WKHP�

8QOLNH LQ $PHULFDQ0DQXIDFWXUHUV� LQ WKLV FDVH WKH SDUWLHV DJUHH DV WR WKH
³XQGLVSXWHG´ IDFWV� <HW� WKLV LV QRW HQRXJK� E\ LWVHOI� WR HQVXUH UHVROXWLRQ
RI WKH FDVH DW VXPPDU\ MXGJPHQW� &ULWLFDOO\� WKH SDUWLHV GR QRW DJUHH DV
WR WKH SHUPLVVLEOH LQIHUHQFHV WR EH GUDZQ IURP WKHVH XQGLVSXWHG IDFWV�
,QGHHG� WKH SDUWLHV GHFODUHG LQ WKHLU -RLQW 6WDWHPHQW RI 8QGLVSXWHG
0DWHULDO )DFW� WKDW WKH\ KDG ³GLIIHUHQW YLHZV DV WR ZKLFK XQGLVSXWHG IDFWV
DUH PDWHULDO�´ $V D UHVXOW� D JHQXLQH LVVXH RI PDWHULDO IDFW PD\ VWLOO
UHPDLQ�

�
,W UHPDLQV WUXH WKDW ZKHQ D WULDO FRXUW LV UXOLQJ RQ FURVV�PRWLRQV IRU

VXPPDU\ MXGJPHQW LQ D QRQMXU\ FDVH DQG WKH IDFWV DUH IXOO\ GHYHORSHG DW
WKH KHDULQJ RQ WKH PRWLRQV� ³WKH FRXUW PD\ SURFHHG WR GHFLGH WKH IDFWXDO
LVVXHV DQG UHQGHU D MXGJPHQW RQ WKH PHULWV ZLWKRXW DQ\ IXUWKHU GHOD\ LI LW
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LV FOHDU WKDW WKHUH LV QRWKLQJ HOVH WR EH RIIHUHG E\ WKH SDUWLHV DQG WKHUH LV
QR SUHMXGLFH LQ SURFHHGLQJ LQ WKLV IDVKLRQ�´ ��$ :5,*+7 (7 $/�� VXSUD�
� ����� ³>7@KLV SURFHGXUH DPRXQWV WR D WULDO RI WKH DFWLRQ DQG WHFKQLFDOO\
LV QRW D GLVSRVLWLRQ E\ VXPPDU\ MXGJPHQW�´ ,ELG� 7KH WULDO FRXUW LQ WKLV
FDVH GLG QRW VWDWH WKDW LW ZDV DFWLQJ LQ VXFK D PDQQHU� QRU ZRXOG LW KDYH
EHHQ DSSURSULDWH VLQFH LW ZDV FOHDU WKDW WKH SDUWLHV EHOLHYHG WKDW FRXOG
KDYH PRUH WR RIIHU VLQFH WKH\ H[SUHVVO\ VWDWHG LQ WKHLU -RLQW 6WDWHPHQW RI
8QGLVSXWHG 0DWHULDO )DFWV� WKDW WKH\ ZHUH SUHSDUHG WR VXSSOHPHQW WKH
-RLQW 6WDWHPHQW� LI QHFHVVDU\� LI WKH FDVH SURFHHGHG WR WULDO�
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